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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

OFFICE OF THE JUDGES OF COMPENSATION CLAIMS 
 TAMPA DISTRICT  
 
 
 
 
ELIZABETH V. BODINE,  
 Claimant, 
 
v. 
 
DELTA AIRLINES and ESIS, 
 Employer/TPA 
___________________________________/

 
 
OJCC Case #12-016506DEJ 
Judge: Doris E. Jenkins 
 
Dates of Accident: 4/23/09 
  

Joey D. Oquist, Esq., for Claimant 
Timothy A. Dunbrack, Esq., for Employer/TPA 
 
______________________________________________________________________ 

 
COMPENSATION ORDER 

 
 
 This cause came on for hearing before the undersigned judge of compensation 

claims on March 13, 2013.  Pursuant to petition for benefits filed on July 18, 2012 and 

January 10, 2013, Claimant seeks: (1) permanent total disability benefits and permanent 

total supplemental benefits from November 23, 2011; and, (2) penalties, interest, costs 

and an attorney’s fee.  Employer/TPA assert the following defenses: (1) Claimant is not 

permanently and totally disabled; and, (2) no penalties, interests, costs or fee are due or 

owing.   

DOCUMENTARY EVIDENCE 
 
Uniform Pre-Trial Stipulation     Joint Exhibit #1 
 
Composite of Medical Records     Joint Exhibit #2 
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Deposition of Thomas Newman, M.D.   Claimant’s Exhibit #1 
taken on 11/20/12 
 
Good Faith Work Search and    Claimant’s Exhibit #2 
Request for Job Placement  
Assistance 
 
Report of Vocational Evaluation    Claimant’s Exhibit #3 
by Hal Heitler 
 
Vocational Assessment of Gerri    Employer/TPA’s Exhibit #1 
Pennachio 
 
Labor Market Survey      Employer/TPA’s Exhibit #2 
 
Social Security Award1     Judge’s Exhibit #1 

WITNESSES 
 
 

Claimant called Hal Heitler, a vocational rehabilitation consultant.  Claimant also 

testified on her own behalf.  Gerri Pennachio, a vocational rehabilitation consultant  and 

Bill England, a vocational and rehabilitation services counselor, were called by 

Employer/TPA. 

FINDINGS OF FACT 
 
Background 
 
1. Claimant is a 64-year0old female who has a Bachelor of Arts degree in Russian 

language and literature from St. Mary’s College in South Bend, Indiana.  She took some 

graduate courses at the University of Notre Dame and several teaching courses at 

Hillsborough Community College.  Claimant is fluent in Russian and for years utilized her 

language skills on international flights, dealing with emergencies, helping to calm 

passengers, making certain the passengers were doing what they need to do and assisting 
                                            
 
1 Pursuant to Claimant’s unopposed motion, the undersigned takes judicial notice of the fully favorable 
decision issued In The Case Of Elizabeth Veronica Bodine, which finds that Claimant was disabled as of 
August8, 2013 and awards her Social Security Disability benefits.  
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them with in completing customs forms.  On April 23, 2009, while employed as a 

purser/flight attendant she suffered an industrial accident which resulted in injury to her low 

back.  Claimant currently receives Social Security Disability benefits totaling $1,900 per 

month and $156 per month from her PanAm pension.   

2. Claimant originally began treating with Dr. Jack Maniscalco, a neurosurgeon, who 

felt she needed to lose weight before consideration could be given to any type of surgery 

on her back.  By December 9, 2009, Dr. Maniscalco still felt Claimant was not a surgical 

candidate; accordingly, her care was transferred to Dr. Christina Diaz, a neurologist, on 

January 20, 2010.    Dr. Thomas Newman, another neurologist, took over Claimant’s care 

on January 19, 2011 when Dr. Diaz left the practice.   At the time that Newman assumed 

Claimant’s care, she had a diagnosis of lumbar stenosis at L4/5 and still had not lost a 

sufficient amount of weight to make her a viable surgical candidate.  As of her last office 

visit, Claimant had actually gained weight despite the fact that she was seeing her primary 

care physician for weight loss.  Newman has maintained Claimant on Soma and Ultram, 

primarily, although she has been on a number of medications.  Dr. Newman placed 

Claimant at MMI as of November 22, 2012 with a 6% impairment rating and a single 

restriction of no lifting in excess of 20-30 pounds.  According to Dr. Newman, this is a 

standard restriction given to someone with the type of lumbar injury that Claimant suffered.  

Given Claimant’s age, Dr. Newman was only willing to say that by history her industrial 

accident is the major contributing cause of her back pain.  Dr. Newman deferred to the 

restrictions imposed by Dr. Maniscalco, which are no lifting over 15 lbs., alternating sitting 

and standing every 30 minutes and avoiding repetitive bending and stooping. 

3. Patricia Blair is a senior claims adjuster for Ace USA, ESIS Division.  She has 

handled Claimant’s file for approximately two years.  Ms. Blair confirmed that Claimant’s 
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back has been accepted as compensable and that Dr. Weinstein was Claimant’s original 

authorized treating physician.  Pursuant to Claimant’s request for a one-time change, she 

came to treat with Dr. Maniscalco.  According to Ms. Blair, on March 16, 2012 she learned 

that Claimant had withdrawn from a job placement program.  As of Ms. Blair’s deposition, 

Claimant had been paid 70 weeks of TTD benefits based on a rating of 6%.  She was paid 

TPD for the remaining 34 weeks.  Claimant’s AWW is $883.26, with a corresponding 

compensation rate of $588.87. 

4. Regarding Delta’s procedures for assisting employees in returning to work, Ms. Blair 

stated that Delta and Sedgwick are notified once an injured worker receives permanent 

work restrictions.  The employee meets with representatives of Delta and Sedgwick and 

reviews a list of available jobs to determine whether there are any that the injured worker is 

interested in applying for.  She stated that employees are frequently placed in an open 

position based on experience, interests and education.  This is a voluntary program.  

Claimant, however, declined to participate, having withdrawn from the program on or about 

March 16, 2012.   Nevertheless, on or about August 10, 2012, Claimant’s counsel wrote to 

Ms. Blair requesting job placement assistance or retraining as Claimant was having “a 

difficult time finding employment as a result of the sequella[sic]1 of the workplace accident.”   

As of the date of the final hearing, Claimant remained an employee of Delta Airlines.  

Claimant’s counsel corresponded with Ms. Blair, again, in December 2012 requesting 

assistance for Claimant in finding employment. 

5. Claimant underwent a vocational evaluation by her expert, vocational rehabilitation 

consultant Hal Heitler, on January 23, 2013.  During her interview with Mr. Heitler, Claimant 

described her job duties with PanAm as follows:  coordinated flights; instructed Flight 

Attendants; served passengers; and, handled complaints.  At the final hearing, she testified 
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that as a purser, she was responsible to insuring that the receipts were consistent with the 

inventory on the flight.  Mr. Heitler concluded that Claimant has limited transferable skills, 

although he acknowledged that some of her skills may qualify her for some of the jobs 

listed in the labor market survey done by one of Employer/TPA’s experts.  Mr. Heitler did 

not do a labor market survey because he does not feel there is a reasonable chance that 

Claimant would be hired.  Of significance, however,  is Mr. Heitler’s treatment of Claimant’s 

language skills.  His report indicates that Claimant’s language skills signify academic skills 

development between the seventh and eighth grade level.  This is difficult to credit given 

Claimant’s academic background as well as her work history as an international flight 

attendant.  Nevertheless, addressing Claimant’s transferable skills, Mr. Heitler’s report 

states: 

A skill is an acquired work attribute that increases a person’s 
ability to obtain and maintain employment above and beyond 
someone who does not possess that same attribute.  A skill is 
transferable when, acquired in one work setting or occupation, 
it is transferable to another work setting or occupation given the 
individual’s residual functional capacity.  Skills can be acquired 
from past relevant work, formal training, or avocation activities 
that can become income producing. 
 
Ms. Bodine’s past relevant work has been Semi-Skilled[sic] in 
nature and she has not engaged in avocational activities that 
could become income producing.  (Claimant’s Exhibit #3, p.11) 
 

6. At the final hearing, Mr. Heitler testified that Claimant’s transferable skills were 

limited to verbal skills, and judgment and reasoning.  His report states that the summary of 

Claimant’s test results indicate that she has an average intelligence and demonstrate an 

average ability to learn new skills.  Heitler listed her vocational assets as: her employment 

background; possessing a clean, valid Florida drivers’ license and ability to operate her 

personal vehicle; being a college graduate; and, being of average intelligence.  Claimant’s 

vocational liabilities were identified as: limited transferrable work skills; being of retirement 
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age; being out of the labor force for over three years; ambulating with a cane; having 

financial stressors; receiving Social Security Disability benefits; subjective physical 

complaints; and, having to compete in the open competitive labor market with individuals 

having no physical disabilities. 

7. Mr. Heitler also stated that Claimant reported looking for work without success for 

months.  The undersigned is compelled to point out that the list of jobs attached to her 

request for job placement assistance were all applied for over a period of  a few months.  

Further, it appears that she performed job searches only a few days out of each month. 

Most of the jobs that Claimant applied for she admits she is unable to perform.   As 

previously noted, Mr. Heitler did not do a labor market survey.  This being so, he could 

hardly reliably opine that there is no suitable work available for her within a 50-mile radius 

of her home.   Instead, he attached a copy of the Career Scope Assessment Profile, 

wherein he listed a number of job titles in areas in which Claimant may have an interest.  

He recommended that Claimant seek work in one of the occupations listed in the Career 

Scope Assessment Profile.  At the final hearing, Mr. Heitler conceded that some of 

Claimant’s skills may qualify her for some to the jobs listed in the labor market survey 

performed by Bill England, yet another vocational rehabilitation consultant.   

8. Claimant underwent a vocational assessment by Employer/TPA’s expert, Gerri 

Pennachio on February 25, 2013.   Like Mr. Heitler, Ms. Pennachio is also an vocational 

rehabilitation consultant.   In contrast to Mr. Heitler’s analysis of Claimant’s vocational 

assets, Ms. Pennachio, concluded that Claimant is clearly able to work.  Stressing the point 

that Claimant is extremely knowledgeable and experienced concerning matters relating to 

customer service, Ms Pennachio opined that Claimant would excel at jobs in the areas of 

customer service, reservations, order clerks and ticket sales.  Claimant worked as a 
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purser/flight attendant for PanAm from 1972 until 1991.  She began working in the same 

capacity for Delta Airlines from 1991 through 2009.   In all, Claimant has approximately 36 

years of experience in a job which required her to provide for the safety, comfort and 

welfare of airline passengers.   Ms. Pennachio also pointed out that Claimant has enrolled 

in a computer class and has indicated a desire to supplement her Social Security Disability 

income; consequently, she is motivated to return to some type of employment, which is a 

positive factor.   

9. As for analyzing Claimant’s transferable skills, Ms. Pennachio takes the same basic 

approach as Mr. Heitler, though she arrives at a markedly different conclusion.  In Mr. 

Heitler’s opinion, it is unlikely that Claimant will be hired due, in part, to her limited 

transferable skills.   Ms. Pennachio listed Claimant’s transferable skills as follows: speaking; 

service orientation; social perceptiveness; active listening; coordination, monitoring; critical 

thinking; active learning; judgment and decision making; reading comprehension; 

management of personnel resources; time management; persuasion, and complex 

problem solving.  Taking into consideration these skills and the extent to which Claimant’s 

abilities have been compromised by her industrial accident, Ms. Pennachio developed a 

match list of occupations which offered the closest match to Claimant’s transferable skills 

and physical limitations.  This list included the following: host/hostess, ground; shipping -

order clerk; and, supervisor, ticket sales.  In her report, Ms. Pennachio summarized her 

findings by stating: 

Overall, this is an individual who wants to return to work and I 
believe there is suitable work available for her within a 50-mile 
radius of her home.  She demonstrates the motivation to do so, 
especially in light of the fat that she had contacted the Division 
of Vocational Rehabilitation on her own and is going to be 
taking classes to increase her computer skills.  Overall, with the 
restrictions outlined by Dr. Newman, I do not anticipate this 
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individual would be totally disabled and unemployable in the 
labor market.  (Employer/TPA’s Exhibit #2, p. 11) 
 

In her report, Ms. Pennachio acknowledges that in his deposition Dr. Newman stated 

that he agreed with the restrictions assigned by Dr. Maniscalco. 

10. Bill England, another vocational rehabilitation evaluator, was hired by Employer/TPA 

to do a labor market survey.  Mr. England conducted his survey between January 30, 2013 

and February 1, 2013 and focused on sedentary occupations.  Utilizing his knowledge of 

Claimant’s transferable skills and physical limitations, Mr. England was able to confirm the 

availability of 25 sedentary jobs within a 50-mile radius of Claimant’s residence. 

11. At the final hearing, Claimant testified that she stopped working as of August 8, 2009 

because of her pain.  Although maintains that is also when she began looking for work,  

Claimant stated that she did not begin to document her job searches until after she filed her 

initial petition for benefits in July 2012.  In fact, there is no evidence documenting a job 

search until August 22, 2012.  Claimant also testified that most of her job searches were 

done online.  She indicated that she found completing some of the online applications  

could be time-consuming and challenging.  As of the final hearing, Claimant remained 

employed with Delta Airlines.  As for her medications, Claimant still takes Soma and 

Tramadol; however, she only takes the Soma three times a week at night because it 

causes her to become sleepy.  Claimant stated that she can only stand for 5-10 minutes at 

a time.  She recently obtained a prescription from Dr. Newman for a walker which converts 

to a wheelchair, having made several requests for the prescription. 

Analysis 
 
12. In support of her claim for permanent total disability benefits, Claimant relies upon 

Blake v. Merck & Co., 43 So.3d 882 (Fla. 1st DCA 2010).  That case addresses a claimant’s 
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burden when he/she is not presumptively permanently and totally disabled under the 

version of §440.15(1)(b), Fla. Stat. (2009).  In so doing, the court wrote: 

…a claimant not presumptively PTD based on a listed injury 
‘must establish that he or she is not able to engage in at least 
sedentary employment, within a 50-mile radius of the 
employee’s residence, due to his or her physical 
limitation.’(citation omitted)  Thus, a claimant who does not 
have a listed injury may prove entitlement to PTD benefits by 
presenting evidence of (1) permanent medical incapacity to 
engage in at least sedentary employment,  within a 50-mile 
radius of the employee’s residence, due to physical limitation; 
(2) permanent work-related physical restrictions coupled with 
an exhaustive but unsuccessful job search; or, (3) permanent 
work-related physical restrictions that, while not alone totally 
disabling, preclude Claimant from engaging in at least 
sedentary employment when combined with vocational factors. 
Id., at 883. 
 

Clearly, Claimant is not presumptively PTD, as she does not suffer from a listed injury.  It 

is left to her, then, to establish her entitlement to PTD benefits under one of the three 

sets of circumstances identified in Blake v. Merck & Co., supra.  

13. The undersigned finds that the facts adduced at the final hearing more closely 

support the opinions of Ms. Pennachio over those of Mr. Heitler.  Limiting his search to 

sedentary work, Mr. England was able to identify numerous positions for Claimant could 

perform given her restrictions.  Claimant’s own expert, Mr. Heitler, acknowledged that she 

might be able to perform several of the jobs listed in Mr. England’s labor market survey, 

thereby conceding that she is capable of at least sedentary work.  The undersigned is of 

the opinion that there are jobs within a 50-mile radius of Claimant’s residence which are 

within her restrictions and which she is physically capable of performing.  The record 

evidence does not support the theory that Claimant suffers from a permanent medical 

incapacity to engage in at least sedentary employment within a 50-mile radius of her 

residence due to physical limitation.   
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14. While Claimant submitted evidence of a job search, it is neither exhaustive nor 

reliable.  Many of the jobs listed are jobs she knew she could not perform.  In addition, 

Claimant’s job search covers only a short period of time following the filing of her initial 

petition for benefits.  Even though Claimant testified that she has looked for work since she 

stopped working for Delta Airlines, she was unable to name specific positions for which she 

applied.  Instead, she simply stated that she applied for anything she could find.  These 

facts compel the undersigned to conclude that Claimant has not produced evidence of an 

exhaustive but unsuccessful job search.  Consequently, the undersigned finds that despite 

her permanent work-related restrictions, she cannot claim entitlement to PTD benefits 

under the second standard set forth in Blake v. Merck & Co., supra. 

15. Neither can Claimant prove entitlement to PTD benefits on the basis that she 

permanent work-related physical restrictions that, while not along totally disabling, preclude 

her from engaging in at least sedentary employment when combined with vocational 

factors.  That Claimant has restrictions cannot be denied; however, the restrictions imposed 

by Dr. Maniscalco (and deferred to by Dr. Newman) limit her to sedentary work.  The 

undersigned has accepted the opinions expressed by Ms. Pennachio.  As previously 

stated, Mr. Heitler conceded that Claimant would be able to perform some of the jobs listed 

in the labor market survey done by Mr. England.   

16. Considering the weight of the expert medical and vocational opinions, as well 

Claimant’s own testimony and the documentary evidence offered in support of her claim, it 

is the ruling of the undersigned that Claimant has failed to satisfy any of the three standards 

set forth in Blake v. Merck & Co., supra. to justify an award of PTD benefits.  It follows, 

then, that she is also not entitled to permanent total supplemental benefits from November 

23, 2011. 
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CONCLUSIONS  
 
17. The claim for permanent total disability benefits from November 23, 2011 is denied. 

18. The claim for permanent total supplemental benefits from November 23, 2011 is 

denied. 

19. The claim for penalties and interest is denied. 

20. The claim for an attorney’s fee and taxable costs is also denied. 

 Done and ordered in Tampa, Hillsborough County, Florida this 26th day of March, 

2013. 

       ____________________________ 
       Doris E. Jenkins 
       Judge of Compensation Claims 
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